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sod oe oe ee NOTICE OF AUTOPSY, CREMATION 

Ark. co ee Suen The constitution of a fraternal benefit society was made a part of 

ras ep SSNS the insurance contract issued to plaintiffs’ father and insuring against 

able t ee death from accidental means. Said constitution provided that in the 

con- ie event of the performance of an autopsy, the insurer should be given 72 

cific tte Se hours’ notice thereof and further that any claim for accidental death 

a SS would be forfeited if the body of the deceased insured was cremated 

nta- a SE without first giving the insurer 72 hours’ notice in advance of the intended 

ther a: cremation. It further provided that no agent of the society was per- 

nan sy mitted to waive any of the provisions thereof. The insured accidentally 

a ana fell in the bathroom of his home and sustained injuries which caused 

on his death two days thereafter. On the following day an autopsy was 

nce Please Route to: 3 performed under the direction of the county coroner and on the next 

reed es day the insured’s body was cremated. No notices such as the constitu- 

hee is tion required were given to the insurer, although it was alleged that the 

Ct., ; secretary of the local council had been told of the autopsy after it 
was performed and of the intended cremation and consented thereto. 

tiffs _ 

\vor 5 LIABILITY DENIED 

hs The insurer denied liability under the policy on the ground that the 

side violation of the provisions requiring 72 hours’ notice prior to an autopsy 

Fla. or cremation operated to forfeit the contract. The trial court found for 

oe ae, plaintiffs in Ells et al. v. Order of United Commercial Travelers of 

of ae America, but the California District Court of Appeal reversed the 

ness judgment on the ground that plaintiffs had failed to prove a condition 

iski, ae precedent to their right to recovery, i. e., the furnishing of the required 
notices. This decision is reported at 6 Life Cases 410. On appeal to 

ntiff : the California Supreme Court, the judgment entered by the trial court 

ling = for plaintiffs is affirmed. See {[ 502,721. 

Sea, 

‘ein NOTICES NOT REQUIRED 

; The court held that the rule approving policy provisions voiding 

it a ° ° 

ving coverage where an autopsy, not requested by the insurer, is performed 

rors san without notice to the insurer is not applicable where such autopsy is 

Su. performed by a public official without the knowledge or consent of the 


beneficiaries. Such was the instant case. Plaintiff beneficiaries did not 


know of the autopsy until after it had been performed. Further, the 
court held that a provision requiring notice prior to cremation was not 
binding on beneficiaries who had no notice thereof prior to the crema- 
tion. The court suggested that in such cases it would not be unreason- 
able to require the insurer to notify the beneficiaries of such provision. 
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% NEGLIGENCE % 
(Other than Automobile) 


Carriers.—Where plaintiffs, in suit to recover for damage arising 
from negligent handling by defendant carrier of a shipment 
of salmon, consisting of fifty-two casks, relied upon bill of 
lading to establish delivery of salmon in good condition, the 
court held that the clause applied only to conditions visible 
and open to inspection (Belovsky et al., t. a. Belouvsky & 
Granoff v. Pennsylvania R. R., U. S. Dist. Ct., E. D., Pa., 
7 403,209). Passenger Injured.—It was error to direct a 
verdict for defendants in a suit brought in Arkansas to re- 
cover damages for the death of plaintiff's intestate who, 
according to plaintiff, met his death while passing from one 
coach to another as the result of defendant’s negligence in 
failing to keep closed the doors in the vestibules of the coaches 

Carter, Admr. v. Kurn et al., Trustees for the St. Louis-San 
*rancisco Ry. Co., U.S. C. C. A., 8th C., J 403,212). 


Collapse of Bridge.—County and city were both liable for dam- 
ages sustained by plaintiff who was carried into river when 
bridge over which he was walking collapsed due to rotten 
condition of which both had notice (Lengyel v. Brandmiller 
et al., Commrs. of Mahoning County, et al., Ohio Supreme Ct., 
1 403,204). 


Pedestrian Injured—Defective Sidewalk.—Company occupying 
store abutting sidewalk where plaintiff fell because of defect 
therein was not liable for damages, duty to maintain said 
sidewalk belonging to municipality (Thomason v. The Dan 
Cohen Co. et al., La. Ct. of App., § 403,203). 


Municipality’s Liability—Child Injured in Park.—Municipality 
was not liable for injuries sustained by child in park, there 
being no breach of duty by the city and said injuries being 
caused by the mischievous act of another child (Clark v. City 
of Buffalo, N. Y. Ct. of App., § 403,202). 


Malpractice—Statute of Limitations.—Since it did not appear 
on the face of the complaint that plaintiff discovered, or by 
the use of reasonable diligence should have discovered, the 
presence of broken roots in her jaw and gums more than one 
year prior to the filing of the complaint, the plea of the 
statute of limitations was not available to defendant physician 


(Ehlen et al. v. Burrows, Calif. Dist. Ct. of App., J 403,206). 


Stores and Shops—Oily Floor.—Evidence was sufficient to go 
to jury and judgment in plaintiff’s favor was affirmed where 
plaintiff sustained a hip injury as the result of slipping and 
falling on an oily floor in defendant’s store (Safeway Stores, 
Inc. v. Whitehead, Okla. Supreme Ct., J 403,207). 


Building Destroyed by Fire.—Res ipsa loquitur doctrine was 
inapplicable and petition was properly dismissed on ground 
that it failed to disclose a cause of action in suit by owners 
of building against their lessee to recover damages for the 
destruction of the building by fire (Louque et al. v. T. S. C. 
Motor Freight Lines, Inc., La. Supreme Ct., J 403,208). 


Explosion.—Errors committed by the trial court required the 
reversal of a judgment in defendant's favor, where plaintiffs 
sued in Illinois to recover for damages alleged to have been 
caused by the negligence of defendant in shooting an oil well 
with nitro-glycerine (Il’orcester et al. v. Pure Torpedo Co., 
U.S. C. C. A., 7th C., J 403,210). 


Obstruction in Passage-Way.—Plaintiff who was injured when 
a milk can which he was carrying struck a churn in the 
passage-way of defendant’s milk plant was denied recovery, 
the court holding that plaintiff failed to take proper care and 
precaution for his own safety (Porter v. Niven, N. C. Supreme 
Ct., J 403,211). 


Echools.—The trial court erred in entering nonsuit in action to 
recover damages for injuries sustained by the minor plaintiff 
while playing in a sand pit adjacent to a baseball diamond on 
school grounds where she had gone to view a baseball game 
(Brown et al. v. City of Oakland et al., Calif, Dist. Ct. of App., 
{ 403,205). 


* LIFE x 


War Risk Insurance—Lump Sum Settlement.—Estate of jn. 
sured was entitled to present value of monthly benefits yet 
payable at date of beneficiary’s death and not full value 
thereof under yearly renewable term policy (United States 
of America v. Citizens Loan & Trust Co., Admr., U. S. Supreme 
Ct., 7 502,720). Right to Proceeds.—Estate of insured was 
not entitled to proceeds of war risk insurance in absence of 
showing that widow named in policy as beneficiary was not 
the legal wife of the insured (Hatfield v. United States of 
America, U.S. C. C. A., 2nd C., J 502,723). Statute of Limita- 
tions.—Failure to take any further action for over six years 
after denial of claim on veteran’s policy bars suit thereon 
and right to sue is not revived by subsequent appeal (Stulce 
et al. v. United States of America, U. S. C. C. A,, 8th C, 
{ 502,727). Claim.—Letter advising government that designated 
beneficiary was not entitled to benefits of policy was insuf- 
ficient to state a claim on behalf of other claimant (Cannon 
et al. v. United States of America, U. S. C. C. A, 3rd C,, 
q 502,730). 


Cancellation of Policy.—Insurer was entitled to cancel policy 
which had been issued in reliance upon false statements in 
application as to prior condition of insured’s health, insured 
being presumed to know contents of application and being 
bound thereby (Metropolitan Life Ins. Co. v. Coddington, 
N. J. Chance. Ct., § 502,722). 


Form of Policy Not Approved—Validation Clause.—Under 
statute, policy form issued without the approval of the Com- 
missioner is not void, and estate of insured was not entitled 
to recover premiums paid thereon by insured (Rogers, Admx. 
v. The Penn Mutual Life Ins. Co. of Philadelphia, Pa. Superior 
Ct., 502,724). 


Beneficiary—Designation.— At time of death of insured there 
was no such person as “my wife, Mildred McCormick” who 
had been designated as beneficiary, said person having divorced 
insured and resumed maiden name and said beneficiary was 
not entitled to proceeds (Herdman v. McCormick et al., Ind. 
App. Ct., 7502,725). Rights After Insured’s Death.—Bene- 
ficiaries have no right to elect one of options provided by 
non-forfeiture clause nor to object to compound interest on 
loan knowingly paid by insured (Baker v. The Equitable Life 
Assur, Society, N. Y. Ct. of App., J 502,729). 


Common Disaster—Survivorship.—Neither position of bodies in 
car when removed from water nor statement as to health ot 
parties was sufficient to show survivorship of beneficiary, 
court finding that insured and beneficiary died in common 
disaster when car plunged into water (The Western and 
Southern Life Ins. Co. v. McCann, Admr., etc., Ind. App. Ct., 
{ 502,726). 


Waiver of Forfeiture—Acceptance by insurer of payment on 
overdue premiums after amount thereof and method of pay- 
ment had been changed by an assumption rider annexed to 
policy by reinsurer was held to constitute waiver of for- 
feiture for non-payment (Page v. HWashington Mutual Life 
Assn., et al., Calif. Supreme Ct., J 502,728). 


Agent’s Agreement as to Effective Date of Policy.—Insurer was 
held to have ratified agent's statement that policy issued in 
California was in force prior to date thereof, said insurer 
having attempted to settle claim by a lesser payment and 
having retained premiums (Inter-Ocean Casualty Co. v. Presler, 


U.S.C. C.. A, Sth C., J 50e,79)). 


Accidental Death—Burden of Proof.—Judgment_was_ entered 
for the insurer where plaintiff's evidence was insufficient to 
establish a preponderating belief that death resulted from 


New 


accident exclusive of all other inferences (Lennig 7. 
York Life Ins. Co., U. S. Dist. Ct., E. D., Pa., 9 502,732). 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Agent’s Charge of Conspiracy.— Defendant insurer was entitled 
to a directed verdict in action by former agent who had been 
discharged wherein he alleged that he had resigned his sub- 
sequent position in view of a promise by defendant’s agents 
to reemploy him (Page ‘v. Pilot Life Ins. Co. et al., S. C. 
Supreme Ct., {| 502,733). 


Extended Insurance—Effect of Indebtedness.—Insurer’s failure 
to introduce evidence to show that outstanding indebtedness 
operated to diminish term of extended insurance granted by 
policy was fatal to claim that insurance was not in force 
when insured died (Battle, Admx. v. Prudential Ins. Co. of 
America, Pa. Superior Ct., 502,734). 


% AUTOMOBILE * 


Insurance Questions—Reformation of Policy.—In Michigan, it 
was held that the fact that insurance companies were without 
knowledge that a previous policy of insurance issued by 
another company had been cancelled would not preclude 
reformation of a policy issued by them (Natl. Liberty Ins. Co. 
of America et al, v. Zack, U. S. C. C. A,, 6th C., § 705,965). 

ommercial Use of Vehicle.—Since plaintiffs failed to prove 
that the automobile, at the time of the accident, was operated 
for a commercial use as specified in an insurance policy, the 
insurer was not obligated to satisfy judgments obtained 
against the driver (Habedank et al. v. Atlantic Casualty Ins. 
Co., N. J. Ct. of Err. & App., §] 705,976). 


Carriers’ Liability.—The verdict in favor of a bus passenger who 
was injured when the bus allegedly jerked forward was held 
to be against the weight of the evidence (Murray et al. v. 
North Shore Bus Co., Inc., N. Y. Supreme Ct., App. Div., 
{ 705,963). Left Turn at Intersection—A bus passenger 
recovered for injuries sustained in a collision which resulted 
when the bus driver, despite the obvious approach of a 
station wagon from the right, cut the corner in turning left 
at an intersection (Virginia Electric & Power Co. v. Clark 
et al., Va. Supreme Ct. of App., {| 705,968). 


Owner’s Liability—Upon proof of agency of the driver of de- 
fendant’s car, as required by the law of Missouri, where the 
accident happened, and proof of the negligence of said driver, 
defendant was held answerable in California for the death ot 
plaintiff's sons (Rubin v. Schupp, Admx., U. S. C. C. A., 9th 
C., § 705,961). 


Municipalities’ Liability—Park Police Officer.—A police officer, 
employed and controlled by the park commission, was con- 
sidered an employee of the city within the intendment of 
law making the city answerable for the negligent operation 
of motor vehicles by its employees (Bagley et al. v. City of 
Philadelphia, Pa. Superior Ct., {| 705,958). Operation of 
Parking Field.—The City of New York was held responsible 
for the loss of a car parked on parking field operated by it 
at the New York World’s Fair (Dunham v. The City of New 
York, N. Y. Supreme Ct., App. Div., | 705,964). 


Employer-Employee Relationship.—An individual who supplied 
defendant with laborers and was enroute, at the instruction 
of defendant's foreman, to stop the laborers from doing a 
sulphering job because it was too windy was found to be an 
employee of defendant and not an independent contractor 
(Maaskant et al. v. Matsui et al., Calif. Dist. Ct. of App., 
{ 705,953). Salesman’s Use of Own Car.—A corporation that 
had no knowledge that its salesman drove an automobile in con- 
nection with his work and had never authorized such travel 
Was not answerable for the salesman’s negligent driving 
(Pfeifer v. United Bakers Supply Co., St. Louis Ct. of App., 
Mo., f 705,962). Operation of Truck.—Defendant, who gave 
one Clement permission to drive his automobile, was not liable 
lor the negligent operation of his truck, taken by Clement 
when he found the automobile locked (Allum v. Ball, Ore. 
Supreme Ct., § 705,975). 


Pedestrians Injured—Left Turning Vehicle—Recovery was 
allowed a pedestrian who, while crossing the street with the 
trathe signals in his favor, was struck by an automobile which 


turned left fro 


r m the intersecting street without passing to 


le right of the center of the intersection (Sanders v. Newsome, 


Va. Supreme Ct. of App., 705,967). Discharged Bus Pas- 
senger.—A discharged bus passenger was killed either when 
struck by the bus or when he fell under the bus wheel and 
it was held that there was no abuse of discretion in granting 
a new trial after a verdict against the carrier (Hunt et al. v. 
Pacific Electric Ry. Co. et al., Calif. Dist. Ct. of App., 
{ 705,981). Body in Road.—Whether defendant exercised due 
care in avoiding the body of a man in the road and whether 
his negligence, if any, contributed to the death of the man, 
were issues for the jury and the verdict against him was 
upheld on appeal (Kriesak, Admx. v. Crowe, U. S. Dist. Ct., 
M. D., Pa., {| 705,986). Automobile Race Track Patron.— 
Erroneous instructions as to the duty owed plaintiff, a patron 
of defendants’ race track, if he was a licensee at the time he 
was struck by a race car, authorized the granting of a new 
trial to plaintiff after a verdict and judgment for defendants 
(Colgrove v. Lompoc Model “T” Club, Inc., et al., Calif. Dist. 
Ct. of App., J 705,990). 


Minors Injured—Damages.—Contrary to defendant’s contention, 


the court ruled that, whether the frequency of the injured 
child’s urination was due to the accident and whether the 
condition would be permanent were for the jury’s solution 
(Mellon v. Singer Sewing Machine Co., Pa. Supreme Ct., 
{| 705,956). Negligence.—Plaintiff’s son, a normal boy of 
sixteen years, was negligent as a matter of law in taking his 
hands from the steering wheel and his eyes from the road as 
he bent to retrieve a dropped cigarette and defendant, who 
had permitted the boy to drive his car, was not answerable 
to plaintiff for expenses incurred in connection with his son’s 
injuries (Wineman v. Carter, Minn. Supreme Ct., §/ 705,971). 
Running from Behind Parked Car.—A truck driver, traveling 
at a lawful rate of speed on his right side of the highway, 
could not see the children behind the car parked on the other 
side of the road and was not negligent when he could not 
avoid a child which ran into his path from behind the parked 
car (Jamison v. State of Louisiana et al., La. Ct. of App., 
705,978). Standing Beside Parked Vehicle.—Minor plain- 
tiffs who were struck by defendant’s automobile while stand- 
ing alongside a friend’s automobile, which was parked partly 
on and partly off the highway, were held not to be guilty of 
contributory negligence as a matter of law and a judgment 
in their favor was affirmed on appeal (Escobar, Jr., et al. v. 


McNiel et al., Calif. Dist. Ct. of App., J 705,989). 


Guests or Occupants—Payment for Transportation.—Defend- 


ant’s motivating intention in driving plaintiff was the desire 
to be accommodating and extend the hospitality of his car 
to her and her cancellation of a bill owed for the repair of 
his coat was not payment for transportation within the mean- 
ing of the guest statute (Pilcher v. Erny, Kan. Supreme Ct., 
{ 705,959). Wilful Misconduct.—A host, as a matter of law, 
was not guilty of “wilful misconduct” in dozing off and 
running into a ditch within the meaning of that term as used 
in the California Guest Statute (Sohm v. Sohm, Minn. Supreme 
Ct., § 705,970). Status—The purpose of the trip in defend- 
ant’s car was to select furniture which would be sold to her 
by the men who made the trip with her and it could not be 
said as a matter of law that defendant did not receive sub- 
stantial material benefit as payment for the transportation 
(Liberty Mutual Ins. Co. v. Stitale, Ind. Supreme Ct., J 705,972). 


Passing Vehicles.—It was held mathematically impossible for 


a 64-foot truck and trailer to overtake and pass another long 
truck within an intersection so as to constitute a violation of 
the statute making it unlawful to overtake and pass within 
an intersection (Madron v. McCoy et al., Idaho Supreme Ct., 
705,973). Left Turn of Overtaken Vehicle.—Defendants 
were not liable for damage to an automobile which turned 
left while their truck was passing it, the truck driver having 
signalled his intention to pass and having driven completely 
off the left side of the highway in an unsuccessful attempt to 
avoid the collision (Hilderbrand v. Peterson et al., La. Ct. of 
App., § 705,979). Sudden Stop.—Plaintiff recovered for in- 
juries sustained in a collision which occurred when, while 
he was driving a truck on his own side of the road, defend- 
ants’ truck came from behind and passed it on the left and, 
suddenly and without warning, cut in front and stopped 
(Stabile v. D. & N. Transportation Co. et al., Conn. Supreme 
Ct. of Err., { 705,983). 


Paragraph (]) numbers refer to the full opinion texts jn the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Opposing Traffic Collisions—Riding on Fender.—The cause of 
plaintiff's injuries was her position on the left front fender 
of an automobile and the fact that the automobile was on 
the wrong side of the road and the driver of the approaching 
truck with which the automobile collided was not answerable 
for plaintiff’s injuries (Sikes v. Thomas et al., Miss. Supreme 
Ct., 7. 705,951). Center of Bridge—The court refused to 
uphold a verdict in favor of a truck driver who drove over 
the middle of a bridge so that his truck could not be passed 
on either side-(Callahan, Adm-x. v. Prewitt, Neb. Supreme Ct., 
4 705,952). Three Vehicles Involved.—Those responsible 
for the operation of an automobile, stopped pursuant to 
turning left, and for the operation of a truck following it 
were held answerable for damages sustained by plaintiffs 
when their approaching car was struck by truck after the 
truck, in passing to the left, struck the stopped car (Neighbour 
et al. v. Matusavage et al., N. J. Ct. of Err. & App., § 705,977). 


Intersection Collisions—Street Car and Automobile.—From the 
evidence it could be concluded that defendants’ street car 
was not stopped in obedience to a stop sign and that this was 
the proximate cause of injuries to the occupants of an auto- 
mobile on the boulevard; therefore, the entry of judgment in 
favor of defendants, notwithstanding the verdict in favor of 
plaintiffs was error (Silva et al. v. Market Street Ry. Co., 
Calif. Dist. of App., 705,954). Traffic Light—As a 
matter of law, the contributory negligence of plaintiff's agent 
in approaching the intersection so rapidly that he could not 
stop, when the light turned from green to amber, in time to 
avoid crashing into defendant’s bus was imputable to plaintiff 
(Von Cannon v. Philadelphia Transportation Co., Pa. Superior 
Ct., 1 705,957). Right of Way.—Regardless of which of the 
two vehicles which collided at an intersection had the right 
of way, both drivers were negligent and, therefore, plaintiff 
was barred from recovering his damages (Burden, Jr. v. 
Capitol Stores, Inc., et al., La. Supreme Ct., J 705,984). 


Collision Between Automobile and Truck.—Where plaintiffs 
sued to recover damages for the deaths of their sons which 
occurred when the car in which they were riding, owned by 
the named defendant and allegedly driven by his son, ran 
into the rear of a truck, the court held that the record was 
insufficient for it to pass on the question of liability and 
reversed the judgments in plaintiffs’ favor and remanded the 
case for further testimony (Babington et al. v. Burris et all., 
Magee et ux. v. Same, La. Ct. of App., § 705,987, 705,988). 


Railroads’ Liability—Whether plaintiff, who stopped, looked 
and listened at a railroad crossing, was negligent in not 
walking up to the track to see if a train was coming was a 


question for the jury and the verdict in his favor was upheld 
(Mussari v. Lehigh Valley R. R. Co., Pa. Superior Ct., 
4 705,955). Chains or Gates.—The law of Puerto Rico re. 
quired that defendant maintain chains, gates or other protective 
devices at its crossing and it was error to direct a verdict 
exonerating defendant from liability for a collision at the 
crossing where there were no chains or gates (Garcia y, 
American R. R. Co. of Porto Rico, U. S. C. C. A,, Ist €, 
{| 705,966). Box Car Alongside Highway.—In Louisiana, it 
was held that a railroad had no right to park its freight car 
alongside the highway at night without taking precautions to 
warn the public of its presence and the trustee of a railroad 
company was liable for the death of an occupant of an auto- 
mobile which was swerved into the box car when the driver 
was blinded by approaching lights (Thompson, Trustee, Mo. 
Pac. R. R. Co. v, Gallien et al., U. S. C. C. A, Sth C, 
{| 705,982). 


Wrongful Death—Contributory Negligence of Beneficiary— 


The contributory negligence of a wrongful death beneficiary 
barred recovery for his loss, but did not bar his recovery as 
administrator for loss sustained by other beneficiaries, but, 
since there was no evidence of such other loss, he was en- 
titled to a judgment of only one dollar (Cruse, Admr. v. Dole, 
Kan. Supreme Ct., f 705,960). Agency of Administrator.— 
Plaintiff's personal claim for the wrongful death of his wife 
was held included in the settlement made with his son, as 
administrator of his wife’s estate, the jury concluding, upon 
sufficient evidence, that the son was plaintiff's authorized 
agent in the matter (Boell v. Overbaugh, Neb. Supreme Ct., 
q 705,974). 


Damages.—Although there were disputes in diagnosing the 


cause of plaintiff’s injuries, there was no doubt that she was 
seriously injured and not one of the testifying physicians 
would hazard a prognosis for recovery, and the court refused 
to disturb the trial court’s assessment of damages (Il/arren 
et al. v. Gulf Ins, Co., La. Ct. of App., J 705,980). 


Practice—Misconduct of Jury.—A discussion by jurors that 


their answers to the issues on contributory negligence would 
not affect the verdict led at least two jurors to answer those 
issues in the affirmative instead of the negative and such 
misconduct necessitated a new trial after entry of judgment 
for defendant (Pope v. Clary, Tex. Ct. of Civ. App., {| 705,969). 
Evidence of Prior Injuries.—Evidence concerning prior claims 
made by plaintiff upon others far injuries sustained within 
two years preceding her present injuries was properly sub- 
mitted to the jury, with the other evidence, for their deter- 
mination of whether plaintiff was merely unlucky or was 
“claim-minded” (Mints v. Premier Cab Assn., Inc., U. S. Ct. 
of App., D. C., J 705,985). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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